CVIL SERVI CE COW SSI ON M NUTES

May 7, 2003

A neeting of the Gvil Service Conm ssion was held at 2:30 p. m,

at the County Adm nistration
Cal i forni a.

Present were:
Barry |. Newman
Mar c Sandstrom
Gordon Austin
A Y. Casillas
Absent was:

Sigrid Pate

Bui | di ng,

Conpri sing a quorum of the Conm ssion

Support Staff Present:
Larry Cook, Executive Oficer

| 600 Pacific H ghway,

Ral ph Shadwel | , Seni or Deputy County Counsel
Sel i nda Hurtado-M Il er, Reporting

in Room 358
San Di ego,



C VIL SERVI CE COW SSI ON M NUTES

May 7, 2003
1:15 p.m CLOSED SESSI ON: Di scussi on of Personnel Matters and Pendi ng
Litigation
2:30 p.m OPEN SESSI ON: Room 358, 1600 Pacific H ghway, San Di ego,
California 92101
PRE- AGENDA CONFERENCE
Di scussion |tens Cont i nued Ref erred W t hdr awn
1,4,6,7,8,9,10, 13, 14 11,12 )

15, 16, 17, 18, 19, 20, 26

_ COMMENTS Motion by Casillas to approve all itenms not held for
di scussi on; seconded by Austin. Carri ed.

CLOSED SESSI ON AGENDA
County Adm nistration Center, Room 458
(Notice pursuant to Government Code Sec. 54954. 2)
Menbers of the Public may be present at this
| ocation to hear the announcenent of the
Cl osed Sessi on Agenda

A. Conmi ssioner Pate: Richard Pinckard, Esq., on behalf of
2003/ 0001*, Deputy Sheriff, appealing an Oder of Pay Step
Reduction, Renoval of Training Oficer Prem umand Charges fromthe
Sheriff’s Departnent.

B. Commi ssioner Pate: Richard Pinckard, Esqg., on behalf of
2003/ 0002*, D%Euty Sheriff, appealing an Oder of Pay Step
Reducti on and arges fromthe Sheriff’s Departnent.

C. Commi ssi oner Sandstrom Wendell Prude, S E. 1.U Local 2028, on
behal f of Rosalinda Grant, Nurses Assistant, appealing an O der of
Suspensi on and Charges fromthe Health and Hunan Servi ces Agency.

D. Comm ssi oner Newran: Judy Nel son, former Registered Veterinary
Techni ci an, appealing an Order of Term nation and Charges fromthe
Department of the Animal Control.

E. Commi ssi oner Sandstrom Douglas Oden, Esqg., on behalf of
Joseph Jones, forner Residential Care Wrker Il, appealing an O der
of Renoval and Charges fromthe Health and Human Servi ces Agency.

F. Comm ssi oner Sandstrom Janmes Stevens, Esq., on behalf of
Pazl eona Espej o, Personnel Aide, HHSA alleging age, ethnicity and
non-job-related factor (favoritism discrimnation by the
Departnent of Parks & Recreation

OPEN SESSI ON AGENDA
County Adm nistration Center, Room 358

NOTE: Five total mnutes will be allocated for input on Agenda itens unless
additional tinme is requested at the outset and the President of the
Comm ssi on approves it.



M NUTES

1. Approval of the Mnutes of the regular neeting of April 2, 2003.
Approved. Conm ssioner Sandstromwi || anmend his recommendati on on
'cfafnrﬂ glgi. ogér gf’;lﬁ]:jfst\rMoH sdéﬁéﬁhﬁgﬁf. approved Mnutes subsequent 1o

2. Approval of the Mnutes of the special neeting of April 15, 2003.
Appr oved.

CONFI RVATI ON OF ASSI GNVENTS

3. Comm ssi oner Newman: Wendell Prude, S. E. |I.U. Local 2028, on behal f of

GQuy Munshower, Building Inspector |l, appealing an Order of Suspension and
Charges fromthe Departnent of Planning and Land Use.

Confi r ned.
COVPULSORY LEAVE

Appeal s

4. Maurice Law ence, Stock C erk, appealing his placement on Conpul sory
Leave by the Health and Human Servi ces Agency (HHSA).

RECOMVENDATI ON: Grant Request.

Staff Recommendati on approved. Conm ssioner Pate assigned.

Comm ssi oner Newman requested that the Consent Cal endar be
reconsi dered regarding Item No. 4.

Motion by Casillas to reconsider Consent Cal endar for the purpose

of discussing Item No. 4 of this Agenda, seconded by Newran.
Carri ed.
Comm ssioner Newran invited the Commission’s attention to the staff
report regarding this item He relayed that there should be no
confusion regarding the Conmission’s latitude and its obligation in
considering late filing of appeals. He further stressed that the

Comm ssi on should not set precedent that a one or two day |ate appeal
becones standard acceptance. Conmm ssioner Newnan suggested that at the
very least, the Commi ssion should hear from the Appellant and the
Departnent regardi ng “good cause” for filing a | ate appeal.

Motion by Newnman to accept staff report; seconded by Sandstrom
Carri ed

W THDRAWALS
5. Conmi ssi oner Pate: Wendell Prude, S.E. I.U. Local 2028, on behal f of

Nancy Brown, Probation A de, appealing the Departnment of Human Resources'
(DHR) determ nation that she is ineligible to conpete in the recruitnent
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for the classification of Deputy Probation Oficer. (Held in abeyance
since the neeting of June 19, 2002.)

W t hdr awn.
DI SCI PLI NES
Fi ndi ngs

6. Conmi ssi oner Pate: Richard Pinckard, Esq., on behalf of 2003/0001%,
De?uty Sheriff, appealing an Order of Pay Step Reduction, Renoval of Training
O ficer Premumand Charges fromthe Sheriff’s Departnent.

FI NDI NGS AND RECOMVENDATI ONS:

The matter of the appeal of 2003/001, froma witten Order of Pay Step
Reduction, Renoval of Training Oficer Prem um and Charges reducing the
pay and renmoving the training officer prem um of 2003/001 in his/her
class and position of Deputy Sheriff (Cass No. 5746) in the Sheriff's
Departnent, was presented to the Civil Service Comr ssion. The
Conm ssi on appointed Mary Gaen Brummtt, one of its nenbers, to hear the
appeal and submt findings and recommendations to the Civil Service
Conm ssion. However, this hearing was | ater reassigned to Conm ssi oner
Sigrid Pate. Prior to the commencenent of the hearing the parties
entered into a stipul ated agreenent.

As part of the agreement, the originally inposed Order of Pay Step
Reduction, Renoval of Training Oficer Premium and Charges wll be
reduced to a witten reprimand and the Sheriff’'s Departnent wll
rei nmburse 2003/001 for back pay deducted as a result of the origina
discipline. The agreenent al so states that 2003/001' s training officer
status will not be restored, however, he/she will be eligible for
appointnent as a training officer should the departnent so choose
Additionally, R chard Pinckard, Esq., on behalf of 2003/001, has
submtted a letter withdrawi ng his/her appeal before the GCvil Service
Conmi ssi on.

The hearing officer has reviewed the stipulated agreenent and |l etter of
w t hdrawal and has determ ned that the public would be best served if
t he Conm ssion approves the agreenment and accepts the withdrawal of

appeal. It is therefore recommended that the stipul ated agreenent and
the personnel actions contained within it be approved by the Cvi
Service Comm ssion; that the Cvil Service Conm ssion accept the

wi t hdrawal of 2003/001's appeal of the Order of Pay Step Reduction
Renoval of Training Oficer Premum and Charges; that 2003/001 be
awar ded back pay, benefits and interest as set forth in the stipul ated
agreenent; that the Commi ssion read and file this report; and that the
proposed decision shall becone effective upon the date of approval by
the Gvil Service Conm ssion.

Motion by Casillas to approve Findings and Recommendat i ons;
seconded by Sandstrom Carri ed.
7. Conmi ssi oner Pate: Richard Pinckard, Esq., on behalf of 2003/0002*,
Deputy Sheriff, appealing an Order of Pay Step Reduction and Charges from
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the Sheriff’s Departnent.
FI NDI NGS AND RECOMVENDATI ONS:

The matter of the appeal of 2003/002, froma witten Order of Pay Step
Reduction and Charges reducing the pay of 2003/002 in his/her class and
position of Deputy Sheriff (Class No. 5746) in the Sheriff's Departnent,
was presented to the Gvil Service Comm ssion. The Comm ssi on appoi nt ed
Sigrid Pate, one of its nenbers, to hear the appeal and submt findings

and recommendations to the Cvil Service Comm ssion. Prior to the
commencenent of the hearing the parties entered into a stipulated
agreement .

As part of the agreenment, the originally inposed Order of Pay Step
Reduction and Charges will be reduced to a witten reprimand and the
Sheriff’s Departnent will reinburse 2003/ 002 for back pay deducted as a
result of the original discipline. Additionally, Richard Pinckard,

Esq., on behal f of 2003/002, has submtted a |l etter w thdraw ng his/her
appeal before the G vil Service Conm ssion.

The hearing officer has reviewed the stipul ated agreenent and the letter
of withdrawal and has determ ned that the public would be best served if
the Conm ssion approves the agreenment and accepts the wthdrawal of

appeal. It is therefore recommended that the stipul ated agreenent and
the personnel actions contained within it be approved by the Cvil
Service Commission; that the Civil Service Comm ssion accept the

wi t hdrawal of 2003/002’ s appeal of the Order of Pay Step Reduction and
Charges; that 2003/002 be awarded back pay, benefits and interest as set
forth in the stipulated agreenent; that the Conm ssion read and file
this report; and that the proposed decision shall becone effective upon
the date of approval by the Gvil Service Conm ssion.

Mtion by Casillas to approve Findings and Reconmendati ons;
seconded by Austin. Carri ed.

8. Conmi ssi oner Sandstrom Wendell Prude, S.E. I.U. Local 2028, on behal f
of Rosalinda Grant, Nurses Assistant, appealing an Order of Suspension and
Charges fromthe HHSA

FI NDI NGS AND RECOMVENDATI ONS:

Enpl oyee was charged with Cause | — Conduct Unbecom ng an enpl oyee of
the County (causing i n# ury to resident); Cause Il — Negligence resulti ng
in significant risk of harmto the public, Cause Ill — Failure of Goo

Behavior; and Cause |V — Act or Acts which are Inconpatible with or
Inimcal to the Public Service. Enpl oyee has been enpl oyed by the
County since 1990. She has been assigned to Unit B-3 at Edgenoor
Hospital for approximately 2 % years. At the time of her appeal, she
hel d the position of Certified Nurse’s Assistant.

The conduct at issue in the appeal ed discipline involved an incident

occurring on Septenber 24, 2002. It involved Enployee's alleged
treatment and interaction with a particular resident patient at the
hospi tal . At the Comm ssion hearing, the followng facts were

undi sputed: the Resident's residency at Edgenoor Hospital was the result
of an aneurysm and she was known to be especially fussy and prone to



| oud verbal outbursts. Her verbal outbursts often consisted of
overreactions to verbal or physical stinmuli. The patient’s nedication
had been tw ce nodified, however there was conflicting testinony as to
the extent of her inprovenent on Septenber 24 when Enpl oyee all egedly
m shandl ed the Resident. There was testinony that the Resident, at the
time of the alleged incident, had a preexisting condition involving |eg
pai n.

At the Conm ssion hearing, there was testinony that the Resident went on
to tell her that when Enpl oyee was placing her in bed, her leg hit the
bed rail and was hurting, and that Enployee ignored her when she asked
her to stop. Enployee was instructed to take |eave for the rest of the
shift and depart fromuUnit B-3 and that State | aw requires enpl oyees to
be separated from potential contact with the resident at issue when
there has been an allegation of abuse. Due to past controversy at
Edgenpbor Hospital, Agency staff 1is wvigilant about reporting al

incidents of alleged abuse to the Health Care Financing Adm nistration
(HCFA) of the State of California Departnment of Health and Human
Services. Wthin three days of the incident, an HCFA investigator cane
to the Edgenbor Hospital and interviewed the Patient and certain
W t nesses. The HCFA investigator also interviewed Enpl oyee who deni ed
the allegations. The investigator found two "deficiencies" with regard
to "Patient R ghts”. The Agency al so conducted its own investigation of
the allegations. The Agency proved that Enployee m shandled the
Resi dent . Al t hough the Resident may have suffered from inpaired
cognitive abilities, her recounting of the facts in two separate
interviews, days apart, were consistent wth each other. Wi | e
Enpl oyee' s conduct appeared to be unintentional, it was negligent and
i nproper. The Agency failed to prove that Enployee visited her after the
i ncident to question her about what she reported to Hospital staff. The
| one hearsay statenent contained in HCFA Statenent of Deficiencies, if
even adm ssible, is sinply insufficient to prove this allegation. It
appears that the Agency's Personnel Oficer reached the sane concl usi on
in her Novenber 8, 2002 meno. The Agency proved the charges contai ned
in Causes I(a) and ll(a). However, the Agency failed to prove the
charges contained in Causes I(b) and Il1(b). Enployee is guilty of Cause
|, Cause Il, Cause Ill, and Cause IV. It is therefore recommended t hat
the Order of Suspension and Charges be reduced from a suspension of
fifteen (15) work days to a suspension of seven (7) work days; that
Enpl oyee will be awarded back pay, benefits, and interest for any work
days for which she served her suspension in excess of seven days, m nus
any wages she received fromoutside enploynent; that the Conmm ssion read
and file this report; and that the proposed decision shall becone
effective upon the date of approval by the G vil Service Conmm ssion.

Motion by Sandstromto approve Findings and Recommendati ons;
seconded by Austin. Carried.

9. Comm ssioner  Newman: Jud Nel son, former Registered Veterinary
Techni ci an, appealing an Order of Term nation and Charges fromthe Departnent
of the Animal Control.

FI NDI NGS AND RECOMVENDATI ONS:

Enpl oyee is guilty of Cause | — Inconpetency (failure to possess or

6



maintain California state registration as a Registered Veterinary

Technician in a current, valid status; Cause Il — D shonesty.

Enpl oyee has been enployed by the Departnment of Animal Control since
January 2002. During that tine she held the classification of
Regi stered Veterinary Technician. She has no record of prior discipline
and her one enpl oyee performance appraisal contains an overall “above
standard” rating. In COctober 2001, Enployee applied for the

classification of Registered Veterinary Technician in the Departnent and
her application certified that she was currently registered wth the
State as licensed Animal Health Technician. At the tinme of the
application, Enployee noticed that the card was in her nmai den nanme and
contacted the Board to have the name corrected. On COctober 23, 2001,
the Board sent Enployee a letter informng her that her registration had
expired and ordered her to cease any activities for which registration
is required. The letter further notified her that her registration had
expired nore than five years ago and therefore could not sinply be
renewed by paylng the five-year renewal fee. The |letter explained that
in order to avoid needing to re-qualify for the registration, she would
have to petition for re- |ssuance by conpleting certain steps specified
in the letter. Thereafter, she petitioned for re-issuance of her
regi stration. Subsequently, Enpl yee was hired by the Departnent and
she did not informthe Departnent of the expiration of her registration,
nor of the order that she should abstain from performng any work
requiring such registration. In April 2002, Enployee was on the agenda
regarding the re-issuance natter. However shortly before the Board
meeting, her matter was taken off the agenda. Wiile performng a routine
check on the registration of the Departnent eqfloyees it was discovered
that Enployee’s registration status was el i nquent . Thereafter,
Enpl oyee was term nat ed.

The Departnment proved that Enployee did not hold a current and valid
regi stration, and therefore was not qualified for the classification of
Regi stered Veterinary Technician. The Departnent failed to prove that,
at the tinme of the application, Enployee knew her registration had

expi red. The Departnment did not charge her wth any subsequent
di shonesty. The Departnent proved the charges under Cause | of the
Order of Termnation and Charges. Accor di ngly, Enpl oyee is

“inconpetent” to hold the classification of Registered Veterinary
Techni ci an, not because she performed her work poorly, but because she
is not qualified for the classification. Enployee is guilty of Cause I,
i nconpet ency. Enpl oyee is not guilty of Cause II. It is therefore
reconmended that the Order of Termi nation and Charges be affirned; that
the Comm ssion read and file this report; and that the proposed deci sion
shal | becone effective upon the date of approval by the Civil Service
Conmi ssi on.

Motion by Newran to approve Findings and Recommendati ons;
seconded by Sandstrom Carri ed.

10. Comm ssioner Sandstrom Douglas Oden, Esq., on behalf of Joseph Jones,
former Residential Care Worker |1, appealing an Order of Renoval and Charges
fromthe HHSA

FI NDI NGS AND RECOMVENDATI ONS:

Enpl oyee was charged with Cause | - Conduct Unbecoming an O ficer or
Enpl oyee of the County (Engaged in acts of domestic violence); Cause |
— Negligence Resulting in Hormor Significant R sk of Harmto the Public
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and Public Service; Cause IlIl — Insubordination; Cause IV — Failure of
Good Behavior; and Cause V — Acts Inconpatible with or inimcal to
Public Service. Enployee has worked for the Health and Human Servi ces
Agency since Decenber 15, 2000. He started as a Residential Care Wrker

| (RCWI) was pronmoted to RCWII, and then Protective Services Wrker |
(PSW 1). At the time of the incidents l|leading to the subject
termnation, Enployee was in his probationary period as a PSWI. At the

commencenent of the Comm ssion hearing, the parties stipulated that the
hearing be closed to the public and the record be seal ed because of the
inclusion of privileged juvenile court information throughout the
evi dence and testinony. The charges contained in the Order of Renoval
and Charges pertain to alleged incidents which occurred outside of
Enpl oyee’ s enpl oynent but which the Agency argues are inconpatible and
unacceptable with his classification. At the Comm ssion hearing,
evidence and testinony established the follow ng: Prior to his
enpl oynent with the County, Enpl oyee was involved in two incidents that
cane to the attention of public authorities relating to donestic
vi ol ence. In 1992 Enpl oyee received a crimnal conviction as a result
of an incident of donmestic violence pertaining to his wife. [In 1999,
the Agency’'s Child Protective Services conducted an investigation
relating to an incident in which it was all eged that Enpl oyee assaulted
his wife in front of his children. 1In late 2000, Enployee applied for
enpl oynent with the Agency. Either a background check was not perforned
or, if one was perforned, it did not reveal the 1999 incident. The
Agency provided testinony that, had a background investigation or proper
screening been performed, either of the incidents would have been
sufficient to disqualify himfrom enpl oynment.

Enpl oyee’s wife operated a child daycare facility fromtheir home, which
appeared to be properly Ilicensed. Enpl oyee and his wife also had
several children of their own. I n approxi mately Novenber 2000, the
Agency investigated a serious allegation at the child daycare facility.
Results of the investigation identified areas of concern that followed
with certain corrective actions. Subsequently, another incident
occurred on June 21, 2002 at the facility. On June 23, 2002, when
Enpl oyee’s wife |l earned of the incident, she consulted a church officia
and, in turn, reported it to local |aw enforcenent authorities. \Wen
Enpl oyee | earned about the incident, he was upset that his wife did not
call himfirst. At the hearing, he explained that he did not want his
superiors at the Agency to | earn about the incident before he knew about
it and had an opportunity to inform his supervisor hinself. A short
while | ater, Enployee encountered his wife driving as he was returning
hone. He honked his horn and his wfe pulled over. She got out of the
car and entered his car, while the two children that were with her
remained in her car. From this point forward, the evidence and
testinony at the Comm ssion hearing was conflicting. Enpl oyee
downpl ayed the interaction between he and his wife as sinply a heated
di scussion. However, it was serious enough that soneone who wi tnessed
it called the police. The preponderance of evidence indicates that the
June 23, 2002 interaction between Enployee and his wife was serious
enough to be considered an incident of donestic violence. The June 23,
2002 incident conbined with the 1992 conviction and the 1999
i nvestigation provide sufficient cause to support the Agency’'s Order of
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Renoval . The Agency proved all of the charges in the Order of Renova
and Charges except those contained under Cause 11. Enpl oyee is,
unfortunately, enployed in one of the few professions for which his
donestic problens make him unsuited. Enpl oyee is not suited to dea
with other famlies’ donmestic problens. H's classification requires
control of enotions, the ability to maintain objectivity and to take
appropriate actions. The risk to the County and its wards and clients
is sinply too high. That being said, it appears that Enpl oyee perforned
wel |l and received several pronotions while enployed by the County.

Therefore, he likely would perform well in many other types of work.
Enpl oyee is gquilty of Cause |, Cause Ill, Cause 1V, and Cause V.
Enpl oyee is not guilty of Cause Il. It is therefore recommended t hat

the Order of Renobval and Charges be affirned; that the Comm ssion read
and file this report; and that the proposed decision shall becone
ef fective upon the date of approval by the Cvil Service Comm ssion.

Motion by Sandstromto approve Findings and Reconmendati ons;
seconded by Austin. Carri ed.

DI SCRI M NATI ON
Conpl ai nts

11. Ednmond Wl I mann, former Eligibility Technician, HHSA, alleging gender,
race, religion and retaliation discrimnation by the HHSA

RECOWENDATI O\ Assign an Investigating Cficer and concurrently appoi nt
the Ofice of Internal Affairs to conduct an investigation and report back

Staff recomrendati on approved. Conm ssioner Casillas assigned.

12. Marc Levine, Esq., on behalf of Brenda Daly, DePuI ~District Attorney
|V, alleging harassnment, retaliation and political affiliation
discrimnation by the Ofice of the District Attorney.

RECOMMVENDATI O\ AssL?n an Investigating Cificer and concurrently appoint the
G fice of Internal fairs to conduct an investigation and report back.

Staff recomrendati on approved. Conm ssioner Austin assigned.
Fi ndi ngs

13. Conmi ssioner Sandstrom Janes Stevens, Esq., on behalf of Pazleona
Espej o, Personnel Aide, HHSA, alle%;ng age, ethnicity and non-job-related
Egﬁ%§r (favoritism discrimnation by the Departnment of Parks & Recreation

FI NDI NGS AND RECOMVENDATI ONS:

The matter of the appeal of Pazl eona Espejo, Personnel Aide, Health and
Human Servi ces Agency was duly noticed and canme on for hearing on ril
14, 15 and 16, 2003. The Conmi ssion appointed Marc Sandstrom to hear
t he appeal . APFeIIant filed a conplaint with the Conmm ssion on August
29, 2002, al leging age, ethnicity and non-job-related factor
(favoritism) discrimnation when she was failed while on probation in
the classification of Departnmental Personnel Oficer Il (DPO11) by the
Depart ment of Parks and Recreation



Enpl oyee was hired by the County in April 1988 as an Internediate derk
Typi st. Throughout her enploynent Enpl oyee has been consistently rated

in her performance appraisals as overall “above standard” wth many
i ndi vi dual category ratings of “outstanding.” Enployee was ultinmately
selected by DPR as a DPO Il from anong approximately 8 applicants and

began her new job on February 8, 2002.

Enpl oyee was hired by Acting Director of the DPO Sharon Geraty. M.
Ceraty was ultimately, not selected to be the permanent Director of the
Departnment. Instead, Renee Bahl was selected. Prior to departing the
Departnent, Ms. Geraty also hired Patricia Saly as the Adm nistrative
Services Manager in the DPQO Ms. Saly became Enployee’s imedi ate
supervisor. The evidence showed that it was her recommendati on upon
which the Departnent relied in making its decision that Enployee be
fail ed on probation.

Ms. Tomnia was hired and it becane apparent Ms. Saly was groom ng her

for Enployee’s position. It appeared Ms. Tominia was notivated to
provide her experience in a full range of duties, including those
related to personnel. It was obvious fromthe testinony at the hearing

that Ms. Saly and Ms. Tomnia had a great deal of nutual respect and
enj oyed each other’s conpany which included |unches several tinmes a

week. It was clear that Enployees’ dismssal was inconsistent with both
the stated reasons for her pronotion as well as the stated reasons for
her dismssal. By the end of the hearing, this fact had been so clearly

established that the Departnment essentially admtted that she was
treated unfairly. However, in its closing, the Departnent’s counse

argued vigorously that even in such circunstances, a probationary
di smssal nust stand if it was based on a perceived job related factor.
The arbitrariness and unfairness of Enployee’ s dismssal was highlighted
by the follow ng: Ms. Ceraty, with M. Copper’s advice, selected
Enpl oyee under the criteria that they wanted soneone who could | earn and
“grow’ wth the Departnent rather than, as Ms. Saly phrased it, soneone
who was “Fully Fornmed.” Under this criteria, Enployee was particularly
suited as evidenced by her record of hard work, acconplishnment and
pronotion. For the first two nonths of her probation, according to M.
Ceraty’'s testinony, she perforned adm rably. That was the situation
until Ms. Ceraty |left and Enpl oyee was pl aced under her new supervi sor,
Ms. Saly. |If the Departnent’s position is to be believed, the criteria
for Enpl oyee’s position were changed m dstream such that it now, under
Ms. Saly, needed sonmeone who imrediately possessed every personnel
skill. Moreover, this change essentially occurred in stealth. Enployee
was never given any objectives or goals by Ms. Saly. Wile Ms. Saly
testified that she advised Enployee of her errors and mstakes, it
appeared that such coments were nmade in passing, and related to m nor
items. Even on their face, Enployee’ s alleged errors appeared trivial.
Additionally, M. Saly’'s notes which were offered to support her
al | egations of Enpl oyee’s deficiencies, contained several credibility
I ssues. It was also troubling that Enployee was dism ssed based on
three out of five nonths under Ms. Saly w thout the benefit of a md-
probati on performance appraisal which was due in only three weeks; or
even the benefit of an oral warning. Additionally, M. Saly and M.
Bahl admtted that they did not take into consideration Enployee’s
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performance during the nmonths Ms. Geraty was her direct or indirect
supervi sor. The failure to review her prior record and first three
nont hs of probation enploynent, especially where only five nonths were
under consideration, adds to the inplication of another reason for the
di sm ssal

Despite the Departnent’s all eged i medi ate need for a Personnel Oficer
with experience in all aspects of the job including the PeopleSoft
program it did not acquire a new Personnel Oficer to replace her unti

8 nonths after her dismssal. Wiile in the interim Ms. Tom nia and
anot her enpl oyee split Enployee’s duties, they were avail able to assi st
whil e Enpl oyee was still in the Departnent. Clearly, the Departnent

could have retained her a while longer, at |east through her md-
probati on eval uati on and basi c Peopl eSoft training. G ven her history
of above standard performance, it is likely she would have | earned the
all eged mssing skills well before the new Personnel Oficer was hired.
The evidence and testinony at the Comm ssion hearing denonstrates that
the Departnent relied too heavily upon Ms. Saly in dism ssing Enpl oyee.

The Departnent obtained very little corroboration of M. Saly’s
al | egations of poor performance. The weakness of the Departnent’s
evi dence concerning Enployee's alleged poor performance created an
inplication that its allegations were pretextual. The evidence

regarding the relationship between Ms. Saly and Ms. Tominia further
established that the Departnent’s allegations against Enpl oyee were a
pretext for her dismssal based on favoritism a non-job related factor.
Additionally, as friendly as Ms. Saly and Ms. Tomnia were with each
other, Ms. Saly was equally standoffish with Enpl oyee. Therefore, it is
reconmended that Enpl oyee’ s conplaint of discrimnation be sustained on
the basis of favoritism a non-job related factor; that the Cvil
Servi ce Conm ssion determ ne that her dism ssal during probation was not
caused by discrimnatory notive based on ethnicity or age; that Enpl oyee
be awarded back pay, benefits and interest fromthe date of her failure
of probation to the date of this decision in an ambunt equal to the
difference in pay that she received during that period as a Personnel
Ai de and the anmount she woul d have received as a Personnel Oficer II

t hat Enpl oyee continue to be paid as a Personnel Oficer Il pending
resolution of No. 5 below, that Enployee be placed on a transfer |ist
for Personnel Oficer Il with a goal that an appoi ntnent be nmade as soon

as possi ble; that Enpl oyee’s personnel files at the Departnent of Parks
and Recreation, DHR and HHSA be purged to exclude any reference to a
failure of probation; that the Conm ssion read and file this report; and
that the proposed decision shall becone effective upon the date of
approval by the Cvil Service Comm ssion.

Motion by Sandstromto approve Findings and Reconmendati ons;
seconded by Casill as.

Comm ssioner Austin stated that this nmatter showed a conplete and
deliberate disregard for the nmerit system of the County of San D ego,
and further showed the necessity of maintaining the functions of the
Civil Service Conm ssion

Friendly Arendnent to Mtion by Austin to send a copy of this
rePprt to the personal attention of the Chief Admi nistrative
Oticer, Wlt Ekard; seconded by Casillas. Carri ed.
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14.  Conmmi ssioner Sandstrom Dennis Panish, Deputy District Attorney III,
alleging political affiliation discrimnation by the former D strict
Attorney. (See No. 15 bel ow.)

FI NDI NGS AND RECOMVENDATI ONS:

At the regular neeting of the Cvil Service Conm ssion on January 15,
2003, the Commi ssion appointed Marc Sandstrom to investigate the
conpl aint subm tted by Conplainant. The conplaint was referred to the
Ofice of Internal Affairs for investigation and report back. The
report of OA was received and reviewed by the Investigating Oficer

who concurred with the findings that there was no evidence to support
Enpl oyee’ s al | egati ons of discrimnation based on political affiliation
by the former District Attorney, and that probable cause that a
violation of discrimnation |aws occurred was not established in this
matter. It is therefore recommended that this conplaint be denied; that
t he Comm ssion approve and file this report with the appended O A Fina
| nvestigative Report with a findings of no probable cause that
Conpl ai nant has been discrimnated against on any basis protected by
| aw; and that the proposed decision shall becone effective upon the date
of approval by the Gvil Service Conmm ssion.

Mot i on bg Sandstrom to approve Findings and Recomendation;
seconded by Austin. Carried.

SELECTI ON PROCESS

Conpl ai nts
15. Dennis Panish, Deputy District Attorney Il1l, appealing the selection
process used by the DHR and the former District Attorney for the
classification of Deputy District Attorney IV. (See No. 14 above.)

RECOMVENDATI ON: Take action pending the outcone of the discrimnation
conpl ai nt.

The Comm ssion requested a revised recomendati on from Staff subsequent
to Item No. 14 above having been read. Larry Cook, Executive Oficer
recommended that M. Panish’s request for a Rule X selection process
heari ng be denied, based on OA S investigative report and the report of
Comm ssi oner Sandstromin Item No. 14 above.

Motion by Sandstromto deny request; seconded by Austin.
Carri ed.

16. David Meyers, Sheriff’s Sergeant, appealing the selection process used
by the Sherift’s Departnment for the Classification of Sheriff’s Lieutenant.

RECOVMVENDATI ON:  Deny Request.

M. Meyers addressed the Conm ssion stating that his notive is to
prove the m smanagenent of the Sheriff’s EPR system

Tom Reed, representing the Sheriff’s Departnment explained that the

pronoti on process includes review of training and personnel files. If a
docunent is mssing froma file, a supervisor can re-create and re-issue
the mssing docunent(s). M. Reed stated that Enployee had
approximately 2 nonths to “fill in the blanks”. The job announcenent

tells candidates to read and nmake sure their file is current. Further,
M. Myers is famliar with the Sheriff's system and is hinself a
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supervisor. M. Reed stated that the Departnent has gl obal deficiencies
in this regard, however a task force has been assigned to renedy the
defi ci ency.

The Comm ssion stressed that performance evaluations are working
managenent tools that are required by County policy and procedure.
Further, it seens unsound to re-create a docunent after a substantial
anount of tine has passed.

The Comm ssion asked staff what renedies were avail able should it grant
a Rule X hearing to M. Myers. Larry Cook, Executive Oficer explained
that the Conmm ssion has broad authority, however cannot pronote an
i ndividual. The Comm ssion can determne that the selection process was
fl awed and shoul d be redone.

Motion by Austin to grant a Rule X hearing; seconded by
Casil | as.

Di scussion ensued as to whether the entire selection process can be
thrown out. It was decided that the hearing nust be open to any
possibility to ensure a fair and equitable process.

Motion carried. Comm ssioner Sandstrom assi gned.

AYES: Sandstrom Austin, Casillas
NOES: Newman
ABSENT: Pat e
ABSTENTI ONS: None.
Fi ndi ngs
17. Comm ssioner Austin: Shadi Shaffer, Esqg., on behalf of Valerie Lough,
Paralegal I, Ofice of the District Attorney, appealing the selection process

used by DHR and the Office of the District Attorney for the classification of
| nvesti gative Specialist II.

FI NDI NGS AND RECOMVENDATI ONS:

At the regular neeting of the Cvil Service Comm ssion on March 19,
2003, the Conm ssion assigned Conm ssioner Gordon Austin to conduct a
hearing on the appeal of Appellant regarding various personnel actions
that resulted in DHR denying her application for |nvestigative
Specialist Il and ultimately classi ¥ing her duties as a Paral egal
rather than a Paralegal Il 1n the Ofice of the DA

Appel l ant has presented to the Comm ssion various disputed personnel
actions taken by DHR and the DA that have allegedly resulted in her
bei ng di sadvant aged. Sonme of these disputed natters were caused in
part by m stakes nade by the County. For exanple, the DA s office
intended to hire her as a Legal Assistant |, but she was actually hired
as an lInvestigative Specialist 1. She was paid as an Investigative
Specialist |, but she was given performance appraisals as a Legal
Assi stant |. Another error relating to Appellant’s conplicated
personnel issues is that when she applied for Investigative Specialist
1, she was deni ed by DHR because its records showed that she was never
an I nvestigative Specialist I, but rather a Legal Assistant 1|.

Renedi es requested by Appellant are stated in witing as follows: “a.
Pronote me to IS 2 step 5 retroactively effective 12/17/02 (as it would
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have happened had ny classification not been changed), nmaking ne
eligible to be reclassified as a Paralegal 2. b. Easier and cheaper
than option a — sinply grandfather ne into the paralegal 2 class step 4
effective 1/10/03”. At theComm ssion hearing, Appellant introduced into
evidence a chart reflecting the historical enploynent status of herself
and a fell ow enpl oyee whose nane was held confidential. The chart was
uncontested by the DA or DHR in ternms of content. It reflected two
enpl oyees with simlar enploynent backgrounds, but who are now
approxi mately $6,000/year apart in salary. The chart shows that
Appel lant’s fell ow enpl oyee was hired by the DA at approximately the
sane tine as she was, and that the fellow enployee remained as an
| nvestigative Specialist | rather than converting to Legal Assistant |I.
The fell ow enpl oyee applied for Investigative Specialist Il in Septenber
2002 and was accepted, in part, because she had at |east one year of
experience as an Investigative Specialist |I. The chart further shows
that the fellow enployee’s duties were reclassified to Paralegal 11
rather than Paralegal |, which resulted in the higher salary.

Reaction of the DA and DHR representatives to the above informati on was
t hat Appellant made her own choice to self-denote from Investigative
Specialist | to Legal Assistant |I in April 2002. The DA did not put any
pressure on her to nmake this change, and the DA had no know edge of
future results of the classification study. The DA representative
suggested that Appellant is tine barred froman appeal to the Comm ssion
based on the date of her rejection and the date of her appeal. The
undersi gned Hearing officer rejects that suggestion in that Appellant
had verbal and witten conmunication with the DA within fifteen (15)
days of filing wth the Conm ssion.

The hearing officer has enpathy for Appellant considering the very
conplicated issues she has endured in order to seek fair treatnent.
Unfortunately for her, she made a personal decision in April 2002 to
self denote, which caused a rippling effect in her future pronotional
opportunities. Although she clains that a DA representative told her
that her future pronotional opportunities would not be negatively
i npacted as a result of the classification change, the DA representative
testified credibly at the Conm ssion hearing that he genuinely attenpted
to assist her, but he made no prom ses. In addition, other DA nanagers
testified credibly at the Comm ssion hearing that they did not influence
her to change fromlnvestigative Specialist | to Legal Assistant I, and
they did not prom se that she would be protected from future personnel
actions. It is therefore recommended that Appellant’s appeal be deni ed;
that a recommendation be given to the DA and the Director of Human
Resources to consider inplenmenting the provisions of Conpensation
Ordi nance Section 1.3.9 (EQU TABLE ADJUSTMENT) at a tine in the future
if Appellant is placed on an enploynent list for Paralegal 1I1. The
equitable adjustnent (if any), would take into consideration the
contents of this report and any other pertinent information available to
the DA and Director of DHR that the Commi ssion read and file this
report; and that his proposed decision shall becone effective upon the
date of approval by the Gvil Service Conm ssion.

Motion by Austin to approve Findings and Recommendati ons;
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seconded by Sandstrom

Comm ssi oner Newman concurs wth the recommendati on to deny the
request, however does not concur with second part of the
recommendation relating to equitable adjustnment. He strongly feels

t hat Enplo¥ee made a strategic decision and nodest errors were nade on
the part of the County.

Mbtion Carri ed.

AYES: Sandstrom Austin, Casill as
NCES: Newman
ABSENT: Pat e

ABSTENTI ONS: None

SEPARATI ON
Fi ndi ngs

18. Comm ssi oner Newran: Mchele Virgilio, fornmer Internediate Oerk Typist,
appealing a Notice of Separation for Failure to Return After Leave fromthe
Depart ment of Housing and Conmunity Devel opnent.

FI NDI NGS AND RECOMVENDATI ONS:

The matter of the appeal of Mchele Virgilio, froma witten notice
inform ng her that, pursuant to Cvil Service Rule 14.2.3, she has been
separated from her class and position of Internediate Cerk Typist
(G ass No. 2700) in the Departnent of Housing and Comunity Devel opnent
("DHCD') due to her failure to return to work after the expiration of an
approved |eave of absence, was presented to the Cvil Service
Commi ssi on. The Conm ssion appointed Barry |. Newran, one of its
menbers, to hear the appeal and submt findings, conclusions and a
proposed decision to the Gvil Service Comm ssion. Thereafter, the
matter was duly noticed and canme on for hearing on April 30, 2003.

The Appellant did not appear for the hearing in person or through a
designated representative. It was subsequently established that there
were no extenuating circunstances to excuse Appellant’s absence; that
t he Comm ssion determne that the Appellant has abandoned her appeal; It
is therefore ordered that Enployee's Separation from County service be
affirnmed, effective Novenber 20, 2002; that the Comm ssion read and file
this report; and that the proposed decision shall becone effective upon
the date of approval by the Gvil Service Conm ssion.

Motion by Newran to approve Reconmendati ons and Proposed
Deci si on; seconded by Casillas. Carri ed.

RECONSI DERATI ON

19. Jane Via, Deputy District Attorney |V, requesting reconsideration of the
Conmi ssion's March 19, 2003 decision to not consider her selection process
conplaint until after NBK 16, 2003. Ms. Via is appealing the selection
process used by DHR and the forner District Attorney for the classification
of Deputy District Attorney V.

RECOVIVENDATI ON: 1) Consider Ms. Via's request for reconsideration; and
2) Allow input fromparties regardi ng selection process issues.
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Motion by Austin to accept reconsideration; seconded by
Sandstrom Carri ed.

AYES: Sandstrom Austin, Casill as
NCES: Newman
ABSENT: Pat e

ABSTENTI ONS: None

Ms. Via addressed the Conm ssion requesting that a hearing be granted
to determne the alleged violation(s) of the Cvil Service Rules. And
further she requests that any department involved in such violation(s)
be publicly adnoni shed.

Ant hony Al bers, Sr. Deputy County Counsel, enphatically stated that
violation(s) of the Gvil Service Rules had not occurred.

Motion by Newran to deny Rule X hearing; seconded by Sandstrom
Carri ed.

| NCOVPATI BLE ACTI VI TY
Fi ndi ngs

20. Mary Gaen Brummitt, Qutside Hearing Oficer: Wndell Prude, S E .U
Local 2028, on behalf of Gary Hi ggins, former Recordabl e Docunents Speci ali st
|, appealing an Oder to Refrain from Inconpatible Activity from the
Assessor/ Recorder/ County O erk.

FI NDI NGS AND RECOMVENDATI ONS:

The matter of the appeal of Gary Higgins froma witten Order to Refrain
from Inconpatible Activity (outside enploynent) in his class and
position of Recordable Docunents Specialist I (Cass No. 2917) in the
O fice of the Assessor/ Recorder/County Cerk, was duly noticed and cane
on for hearing on April 3, 2003. Enployee was hired in August 2002 as a
Recor dabl e Docunments Specialist | (“RDS1”). At the tine of his hiring,
he was a licensed California attorney engaged in private practice.
Enpl oyee alleges that the Departnment ordered him to discontinue his
| egal practice and that such order was in violation of public policy.
He al so asserts that his private practice did not constitute a conflict
of interest with his enploynment with the County. For its part, the
Department all eges that upon hiring, Enployee prom sed that he would
di scontinue his private practice after a short w nd-down period and t hat
his practice was inconpatible with his duties as an RDS 1I. However

Enpl oyee failed probation before this appeal hearing. At the Conmm ssion
hearing, both Enpl oyee and the Departnent argued that the appeal should

nevert hel ess be heard. The Departnment noted that Enployee appeared
determned to litigate the matter and that an appeal hearing could be
useful in resolving certain issues or preventing litigation. Upon

consulting with the Comm ssion’s |egal advisors, the hearing officer
determ ned that Enployee’s appeal is clearly noot as a result of his
probationary dism ssal, and therefore, had no discretion to hear the
appeal . Therefore, it is recommended that Enployee’s appeal be
di sm ssed; that the Commission read and file this report; and that the
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proposed decision shall becone effective upon the date of approval by
the Gvil Service Conmm ssion.

Motion by Newman to approve Findings and Recommendati ons;
seconded by Sandstrom Carri ed.

OTHER MATTERS

Civil Service Rules Amendnent
21. Mchael Kolb, Labor Relations Manager, reporting back to the Cvil
Service Commi ssion concerning the addition of a new CGvil Service Rule XV
(Peace Oficers’ Admnistrative Appeal to Civil Service Comm ssion from
Adverse Citizens’ Law Enforcenent Review Board Fi nding).

RECOMVENDATI ON:  Approve Rule and forward to the Board of Supervisors.

Staff recommendati on approved.

Ext ensi on of Tenporary Appoi ntnments
22. Health and Human Servi ces Agency

A 1 Quality Assurance Program Manager (Cynthia Paes)

B. 1 Stock Cerk (Richard Wiite)

C. 2 Residential Care Worker Trainees (Stephanie Al varez, Deweese
Priester)

D. 3 Res;dential Care Wrkers | (Kelsey Dix, Ml ody Cortes, Corazon
Lyons

23. Departnment of Human Resources
1 ERP System Speci alist (X aofeng Li)
24. Departnment of Ceneral Services
1 I magi ng Technician Trai nee (Janmes Ml er)
25. Departnment of Aninal Control
1 Animal Care Attendant (Nancy Hol nmes)
RECOMVENDATI ON: Ratify Item Nos. 22-25.
ltem Nos. 22-25 ratified.
26. Public Input.
As President of the Gvil Service Comm ssion, Barry |I. Newran directed
staff to schedule a Special Meeting of the Conm ssion to discuss
proposed budget reductions within the Departnent.
NEXT MEETING OF THE CIVIL SERVICE COVM SSI ON W LL BE MAY 21, 2003.
* The identity of the peace officer is held confidential per Penal Code

Section 832.7 (San Diego Police Oficers’ Association, et al. v. Cty of
San Diego G vil Service Conmm ssion).
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